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Executive Sunmary 1

EXECUTI VE SUMVARY

Pur pose

The purpose of this study was to develop a |ong-termcare
policy for Montana which reduces public assistance expenditures
by diverting affluent citizens to privately financed care while
si mul t aneously ensuring access for everyone to high quality hone,
comuni ty- based, and nursing home care.
Backgr ound

Nuner ous studi es have docunented the w despread practice of
Medi cai d estate planni ng whereby affluent seniors retain special
attorneys to transfer or shelter their incone and assets in order
to qualify for Medicaid nursing hone benefits. Even w thout
sophi sticated | egal advice, the nedian senior (in ternms of incone
and assets) has been able to qualify quickly and easily for
publicly financed |ong-termcare. G ven the ready availability
of Medicaid benefits, relatively few seniors have been willing to
pay out of pocket for care or to purchase private |long-termcare
i nsurance. Recently, however, President Cinton's budget, the
Omi bus Budget Reconciliation Act of 1993, enpowered state
Medi caid prograns for the first time to control the divestiture
of assets effectively and to recover benefits paid to people with
sheltered resources fromtheir estates. Properly enforced, these
measures Wi Il encourage financially able famlies to plan ahead,

buy i nsurance, and pay privately for their |long-term care needs.
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Executive Sunmary 2

Maj or Fi ndi ngs

Mont ana has a very generous Medicaid nursing hone
eligibility benefit. The state also covers all but four of the
31 optional services permtted by federal rules. Mst seniors
who need nursing honme care in Montana qualify easily wthout
spendi ng down. Anyone el se, regardless of incone and assets, can
qual ify quickly by retaining the right professional advice.
Unfortunately, many Montanans also fall victimto bad advice on
how to shelter inconme and assets to qualify for Medicaid.
Consequently, very few seniors purchase private protection for
the financial risk of long-termcare and approxi mately 62 percent
of nursing honme residents end up on Medicaid by default. This
probl em has pl aced an enornous strain on state finances and
threatens to adversely affect access to and quality of care if
programeligibility or provider reinbursenents have to be cut.
Recomendat i ons

Mont ana could save $1 to $5 mllion per year in the short
run and up to $13.4 mllion or nore per year in the long run by
aggressively inplenmenting and enforcing restrictions on asset
transfers, inposing liens on sheltered property, and recovering
benefits paid fromrecipients' estates. These savings derive
froma conbi nation of hard dollar recoveries and cost avoi dance
as seniors opt for private alternatives to public assistance

dependency.
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PRQIECT BACKGROUND
"The purpose of this contract is to develop a policy which
makes the nost efficient use of long-termcare benefit dollars
and provides the nost benefit possible to those nost in need.
This includes nethods to assure that those who have the resources
to pay for their own care do so, thereby preserving benefit
dollars for those who do not have sufficient resources.”" So

reads the official agreenment between the parties to this

contract.
To achieve this goal, | spent one week on site in Hel ena,
Mont ana; | exam ned Montana's long-termcare eligibility and

benefits policies in the context of federal |aw and regul ation;
and, | conducted 19 two-hour briefing and interview sessions with
a total of 61 interested parties representing public and private
sector points of view. 1In these sessions, | presented a
conceptual framework for understanding the |ong-termcare
financing problem froma national and state-specific perspective.

Each respondent/interviewee received a packet of information
containing articles describing the problem and reconmendi ng
solutions. | solicited analysis, criticism and recomendations
fromevery participant in the study.

The foll owi ng report describes the long-termcare financing

probl em and proposes a solution for Montana. The proposed

solution is designed to target scarce public welfare resources to
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t hose who need them nost while providing a stronger incentive for
affl uent seniors and their heirs to plan ahead, take care of

t hensel ves, and avoid reliance on public assistance. dGven the
brief, two-week duration of the project, this report is
necessarily concise and only suggestive.! It can point the

direction, but a lot of additional work will be necessary to

operationalize and inpl enent these recomrendations. At the

request of state managenent, | close this report with a proposal

on how to achieve its principal reconmendati ons and savi ngs

wi t hout additional appropriations or FTE's (full-tine

equi val ents.)

! For nore detail, see the author's Wsconsin report:

St ephen A. Moses, The Senior Financial Security Program A Pl an
for Long-Term Care Reformin Wsconsin, LTC [Incorporated,
Ki rkl and, Washi ngton, 1992.
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NATI ONAL PERSPECTI VE

When Medicaid cane into existence in 1965, it becane the
first mpjor third-party financing source for |ong-term care.

Al t hough Congress intended Medicaid mainly to assure access to
mai nstream health care for poor wonen and children, the program s
nur si ng home conponent grew explosively. Medicaid s |ong-term
care benefits were limted exclusively to nursing home care as a
means to control utilization and cost.

Before 1981, there were no federal restrictions on the
transfer of assets to qualify for Medicaid nursing honme benefits.
Anyone in need of long-termcare could give away resources and
qualify imediately. Faced with the choice of free nursing hone
care or paying out of pocket for honme care or assisted living,

nost people opted for Medicaid. This is why we |lack a strong
home and conmuni ty-based care systemin America despite seniors
preference for the | ower |evel of care.

Wth virtually unlimted public funds avail able for nursing
home care, the nursing hone industry grewrapidly to take ful
advant age of the new funding source. By the m d-1970's, Medicaid
costs were already too big. The federal governnent responded
with a national mandate for "health planning.” On the principle

that "you cannot pay for a bed that does not exist,"” certificate

of need (CON) program s attenpted to control the supply of

nursi ng honme beds.
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Nat i onal Perspective 8

Predi ctably, however, with supply limted, price and denand
began to rise. To prevent price increases fromelimnating al
t he savings from supply controls, state Medicaid prograns began
to restrict Medicaid nursing honme reinbursenent |evels.

Gradually, a differential devel oped between private-pay and

Medi caid rates. Today, the average Medicaid program pays only 80
percent of the private-pay nursing home rei nbursenent rate. This
hol ds true approxi mately for Montana. According to the United
Seniors Health Cooperative, this | evel of reinbursenent is |ess
than the cost of providing the care.

Wth both supply and price of nursing honme beds capped,
demand skyrocketed. If they were willing to accept |ow Medicaid
rates, nursing honmes could fill all of their beds with ease.
Consequent |y, occupancy in nursing homes nationally escalated to
95 percent (92 percent in Mdntana.) Wth occupancy so high, the
need to conpete for new residents declined. G ven |ow
rei nbursenent rates and the absence of conpetition, quality
suffered according to many observers. So governnment stepped in
wi th the Omi bus Budget Reconciliation Act of 1987 (OBRA '87) and
mandat ed heavy and expensive new quality controls w thout
appropriating sufficient additional funding to pay for them

The nursing home industry responded with good faith efforts
to inplenent the OBRA '87 requirenents, but also with threats

usual |y successfully inplenmented if chall enged, of "Boren" suits
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Nat i onal Perspective 9

to assure appropriate financing. The Boren Amendnent of 1980
permtted nursing hones to demand, and legally enforce, mnimlly
adequat e Medi caid rei nbursenent rates. Today, with public
financing in severe crisis, the providers and the governnment are
in a standoff with fewer and fewer options for conprom se.

Provi ders need hi gher reinbursenent rates to neet the quality
requi renents of OBRA '87, but the taxpayers have said "enough”
and refuse to underwite continued unlimted growh in public
benefits.

In the nmeantine, governnmental controls on price and supply
have al so had a del eterious effect on the denmand side. Wth easy
access to publicly subsidized nursing hone care, consuners have
ignored private long-termcare insurance options and swelled the
Medi cai d ranks. Wy pay for insurance protection that the
government is giving away? Two-thirds of all residents in
America' s nursing honmes receive Medicaid although only 12 percent
of the elderly are poor. Recent research shows a very | ow
i nci dence of catastrophic spend-down and substantial evidence of
artificial inpoverishnent. At the sanme time, unsurprisingly,
only four percent of seniors have purchased private |ong-term
care insurance.

This is what we believe has happened. As controls on price
and supply of nursing honme care drove demand up, costs had to be

subsi di zed by charging private-payers nore. High nursing hone
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rates created a strong incentive for private payers to transfer
to Medicaid. Concurrently, the high cost of private nursing hone
care placed trenmendous pressure on Congress and state governnents
to lower the barriers to assistance from Medicaid. Over tine, a
kind of eligibility bracket creep made Medi caid nursing hone
eligibility criteria extrenmely generous.

Today, the nedian elderly person in terns of income and
assets can qualify for Medicaid nursing home benefits even
wi t hout sophisticated | egal advice. Anyone else can qualify
easily, regardl ess of inconme or assets, within thirty days, by
obt ai ni ng expert professional counsel. Attorneys and financia
pl anners have specialized in the use of transfers, trusts,
annuities, shelters and many ot her sophisticated | egal planning
tools to qualify even the affluent for Medicaid nursing hone
benefits.

This situation exacerbated the financing, access and quality
probl ens faced by Medicaid beyond forbearance. |In the Omi bus
Budget Reconciliation Act of 1993 (OBRA '93; enacted August 10,
1993; but effective Cctober 1, 1993), Congress and President
Cl i nton changed Medi caid coverage of nursing hone care radically.

By closing nost eligibility | oopholes used by the well-to-do and
requiring recovery fromrecipients' estates, the federal
government has enpowered states to give Medicaid back to the poor

peopl e and to encourage all others to pay their own way either

Long-Term Care in Montana:

A Blueprint for Cost-Effective Reform
LTC, Incorporated

Ki rkl and, Washi ngton



Nat i onal Perspective 11

from savings or by purchasing insurance. |f states take
advant age of these new federal authorities, they can enpower hone
and communi ty-based care options with greater private financing,
mnimze the need to cut Medicaid eligibility and services to
save revenues, and increase access to quality care for rich and
poor ali ke.

The remai nder of this report explains (1) how Montana fits
into this scenario and (2) what the state needs to do to achieve

t hese benefits.

Long-Term Care in Montana:

A Blueprint for Cost-Effective Reform
LTC, Incorporated

Ki rkl and, Washi ngton



Montana's Situation 12

MONTANA' S SI TUATI ON
Montana is an excell ent exanple of the Medicaid mal ai se.

Total program costs |eaped 73 percent between 1988 and 1992. |If

nothing is done, Medicaid costs will increase $86 mllion in the
next bienniumleaving a $66 mllion shortfall in the general
fund.

Nursing honme care is a major contributor to the problem It
accounts for $84.6 nmillion of the roughly $300 million Medicaid
budget for Fiscal Year 1994. That is 28 percent of program
resources to pay for just one service to approxi mately eight
percent of Medicaid recipients. Predictably, resources for hone
and communi ty-based services for the frail elderly are relatively
tiny at around $5 mllion.

Wth the threat of a taxpayers' revolt, Mntana Medicaid
managers have had to | ook for ways to control costs in the
nursi ng home program Governor Racicot's recent budget reduction

proposal contenplates two approaches. One is to save $1.6

mllion by delaying nursing hone rate increases (which risks a
Boren suit). The other cuts $.8 mllion by capping the anpunt of
income a Medicaid recipient can receive and still qualify for

nursi ng home care (which risks a senior citizens' revolt).
Mont ana may have no choice but to cut nursing hone
rei nbursenent and severely restrict eligibility in order to | ower

costs. Before doing so, however, it behooves all concerned
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Montana's Situation 13

parties to exam ne why costs are so high in the first place and
to explore other, less drastic, neasures to control expenditures.
Medi caid Nursing Home Eligibility

Mont ana has very generous Medicaid nursing honme eligibility
rules. Like approxinmately 30 other states, Mntana has a
"medi cal |y needy" program This nmeans that anyone can qualify
for Medicaid nursing honme benefits whose nedical costs, including
nursi ng home care, nearly approxinmate his or her incone.
Additionally, a Medicaid applicant can retain a house and
contiguous property of any value, a business including the cash
fl ow and assets, personal property including an autonobile, and
many ot her exenpt resources. |If a Medicaid applicant is married,
the rules are even nore generous allowi ng the well spouse to
retain up to $1769 per nonth of income and half of the couple's
joint assets up to $70, 740.

Under these circunstances, there is little wonder that nost
seniors, who are "cash poor and house rich" as a group, qualify
easily for expensive Medicaid nursing hone benefits. The budget
i npact of easy nursing hone eligibility is further nultiplied by
the fact that long-termcare recipients also receive the full,
and very generous range of primary care benefits offered by
Montana' s Medicaid program? A seductively sinple solution to

excessively generous eligibility would be to cut costs by

2 Montana covers 27 of Medicaid' s 31 optional services.
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reduci ng i ncome and asset exenptions. Two obstacl es obstruct
this approach, however. First, federal |aw sets m nimum
eligibility standards and prohibits tanpering with "spousal

i mpoveri shment” protections. Second, tightening eligibility can
cause new and different, but equally serious problens. For
exanpl e, setting draconian eligibility limts can exacerbate a
state's unconpensated care problem |ead to services being
provided in a |l ess appropriate setting, and end up with |ess
savi ngs than expected in the long run as financially

sophi sticated seniors turn to el aborate | egal techniques to
shelter their incone.?

Clearly, getting tough does not necessarily achieve the
desired results. Before we can propose a | ess disruptive
approach to cost savings, however, we need to explore the nmany
ways in which Montana's al ready generous nursing home programis
bei ng stretched by Medicaid planners beyond its financial limts.
Medi cai d Estate Pl anni ng

Many aut hors have witten at great |ength about Medicaid
estate planning: the practice of sheltering or transferring
i ncome and assets to qualify for Medicaid nursing honme benefits.

I nterested readers may consult the Bibliography for numerous

® Such a scenario is not inevitable. It may not even be

probable. G ven the ingenuity, resourceful ness and aggressive
experinentation of a growi ng nunber of elder |aw attorneys,
however, it is a contingency that the state should consider.
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sources that explain Medicaid planning techniques in detail. W
objective here is only to give a sense of which techniques are
used in Montana and how wi despread the practice has becone.

To begin, one caveat is necessary. Despite the dramatic
guotations that follow, Medicaid estate planning is not as common
in Montana as in other, nore densely popul ated states. A recent
CGeneral Accounting Ofice study found that over half of nursing
home eligibility cases studied in Massachusetts invol ved
transfers or shelters of inconme or assets to qualify for Medicaid
benefits.* There is no such henorrhage in Mntana yet (although
Mont anans contribute as federal taxpayers to the greater
liberality of other states.) | would characterize Medicaid
estate planning in Mntana as commonpl ace, although not
uni versal, but growing very rapidly. For exanple, nany study
respondents reported the swift spread of continuing |egal
education sem nars on Medicaid planni ng sponsored by groups |ike
the State Bar Association. Another problemis the tinme-bonb
effect. Medicaid planning done in the past year or two nay not
swell Montana's Medicaid nursing home eligibility roles for

anot her year or two as transfer-of-assets | ook-back periods

* General Accounting Ofice, Medicaid Estate Planning,
GAQ HRD- 93- 29R, Washington, D.C., July 20, 1993. See also Stephen
A. Moses, Medicaid Estate Planning: Analysis of GAO s
Massachusetts Report and Senat e/ House Conference Language, LTC,
I ncor porated, Kirkland, Wshi ngton, 1993.
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expire. Thus, Medicaid nursing hone utilization has remai ned
fairly steady at 62 percent, but may increase in the future if
Medi cai d pl anning trends conti nue.
Quot ations from Study Participants

Medi cai d has been a free for all. The |awers call us
to find out howto shelter assets for their clients.
This puts us in a very difficult situation. Do we tell
themall the |oopholes, or do we try to encourage them
to do sonething el se such as look it up for thensel ves?
(Eligibility policy manager)

Di vestiture has increased so much since MCCA (the

Medi care Catastrophic Coverage Act of 1988) that it is
unbel i evable. Affluent people who can afford an
attorney put their noney into trusts [especially].
(Eligibility policy expert)

The whol e spectrum of who we serve has changed. Now
peopl e are checking Medicaid eligibility out years in
advance. The anmount of time we spend on the phone with
attorneys is out of hand. They call first to the
county offices, and then get referred to central
eligibility. (Eligibility policy manager)

A foxy person who has the know edge gets away with
[ Medi caid planning]. (Medicaid quality control staff
menber)

| have seen a district judge, dentists, doctors and
ot her professionals who have had their parents in
nursi ng homes on Medicaid. (County Welfare Director)

We spend the equival ent of one full day a nonth hel ping
people qualify for Medicaid [while protecting their

i ncome and assets]. (Consensus of county directors on
t he average)

Qur staff say: "W are eligibility workers; not
ineligibility workers." (County Welfare Director)

W see a |lot of cases where a | awer has told the
applicants to transfer assets. It is a snal
percentage. Neverthel ess, "Lawers are your worst
eneny." (Eligibility worker)
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Nur si ng homes, nedical facilities, and hospitals are
constantly referring people to Medicaid. Famlies say
"we were told we had to cone in to apply"” even if they
can afford to pay privately. Nursing hones are afraid
they will not be able to collect fromprivate payers.
They want the assurance of the guaranteed Medicaid
paynment. (Eligibility worker)

| get about one call a week froman attorney asking how

to get people on Medicaid. W send themnmaterials and

review trusts for them...In Lewi ston, all of the

private attorneys are tal king about Medicaid planning.
(Medi caid staff attorney)

W see a |ot of people just giving away assets. This
beconmes nore of a problemfor us in protective
services. That's where we get involved. [Wen are
sel f-inmpoverishing gifts legitimte and when do they
constitute financial abuse of the elderly?] (Adult
protective services representative)

The bandits tell people they do not need to buy | ong-
termcare insurance. They say all you have to do is
put your noney in an annuity or a living trust to
qualify for Medicaid. (Long-term care insurance agent)
Medi cai d Pl anni ng Techni ques Used i n Montana
The followi ng is not an exhaustive list:

1. Irrevocable Burial Trusts. This is probably the single nost

common Medi cai d planning practice in Montana. Technically, there
isnolimt on the ambunt of assets that can be sheltered in this
manner. Al though burial trusts average only $3,000 or $4, 000 per
nur si ng hone recipient, they can go as high as $10, 000 or nore.
A study respondent reported that people frequently inquire about
who checks up on such assets after the funeral. The answer is
that the state has no systemto assure that trust funds in excess
of actual burial costs are used to reinburse Medicaid for
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Montana's Situation 18

benefits paid. Rather, such funds commonly revert to heirs as a
publicly financed i ndemity agai nst the cost of burying their
parents.

2. Oher Irrevocable Trusts. |In Mntana, noney placed into an

irrevocable trust is a transfer of assets subject to an
eligibility penalty. This has only been true since July 1993,
however, when the state changed its policy. Before then,
properly drafted irrevocable trusts were effective tools to
shelter very significant assets and they were rapidly becom ng
t he Medi caid pl anni ng device of preference, according to study
respondents.

3. Intent to Return. A honme of any val ue including al

contiguous property is exenpt indefinitely if the Mdicaid
recipient (or the recipient's personal representative) expresses
an intent to return to the residence. Mntana requires a sem -
annual recertification of this intent in order to retain Medicaid
eligibility. Nevertheless, federal |aw does not permt states to
deny eligibility based on home ownership even when the residence
is enpty or occupi ed by non-exenpt relatives or others.
Recipients and their famlies routinely place honmes (and ranches)
into joint tenancy with right of survivorship so that the
property does not pass through a formally probated estate and

t hus avoi ds estate recovery.

4. Purchase of Exenpt Assets. An easy way to shelter relatively
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Montana's Situation 19

smal | anmounts of disqualifying assets is to use themto buy
assets that are exenpt from Medicaid eligibility limts. For
exanpl e, one can buy a car (of any value if one is married),
build a new roomon the house, or just stock up on personal
property |ike televisions, stereos, furniture, etc. Sonetines,
eligibility workers openly advise Medicaid applicants to use this
technique if small suns are involved: "Spend it on goods and

services or Christmas presents,” they suggest. |If larger suns
are involved, they may reconmend that the famly consult an
attorney for advice on spending, divesting or sheltering the
noney.

5. Half-a-Loaf Strategy. Montana does not allow the nultiple

di vest ment strategy which is commonpl ace in other states. Under
mul ti pl e divestnment, people give away gradually descendi ng
anounts of assets nonth after nonth and claimthat the penalties
triggered by each of the transfers should run concurrently. One
can divest nore than one mllion dollars wthout activating the
maxi mum transfer of assets penalty by using this device. A |less
powerful, but simlar, technique that is used in Montana is the
hal f-a-1oaf strategy. For exanple, instead of giving away

$100, 000 all at once, one gives away $50,000 and uses the
remai ni ng $50, 000 to pay privately for care while the period of
ineligibility--thus reduced by half--transpires. An eligibility

wor ker reported having been baffled by an applicant's inquiry
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concerning "half a loaf" until we discussed the issue in the
interview for this study.

6. Transfer of Assets. Anyone can give away any anount of

assets at |least three years prior to applying for Medicaid and
avoi d transfer of assets penalties altogether. W |ack hard

evi dence on how wi despread this practice is in Mntana, but

numer ous study respondents indicated that it is common and
growing. The public is aware that a | ook-back period applies for
transfer of assets. Eligibility workers and | egal staff report

t hat people frequently inquire about the | ength of the | ook-back
period and the duration of the penalty period. Large farns and
ranches are often involved and people want to transfer the assets
as |late as possible without triggering transfer of assets

penal ties, according to a County Welfare Director. "It's the
kids and their attorneys who are comng in nore than the

seniors," according to another respondent.

7. Joint Accounts. Several Medicaid jurisdictions, such as

W sconsin and Florida, have routinely allowed third parties such

as adult children or friends to add their names to an

applicant/recipient's bank account and renove the funds w thout

triggering a transfer of assets penalty. Montana has not all owed

this practice, but has found an increase in a simlar technique.
Fam |ies sonetines claimthat (1) they actually contri buted

funds to their parent's joint accounts, or (2) they provided
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services to their parents which hel ped the parents to del ay
nursi ng home care and that, therefore, they deserve conpensation
for such services. Since the state tightened restrictions on the
use of trusts to qualify for Medicaid, eligibility workers report
a greater incidence of adult children placing their nanes on
parents' accounts, autonobiles, and other property and then
filing "account rebuttals"” to claimthe property as their own.

8. Annuities. Medicaid eligibility, especially in nedically
needy states, is much nore |lenient toward i ncone than assets.

One common technique in Montana is to annuitize disqualifying
assets to generate a cash streamwhich is not disqualifying. |If
the annuity is placed in a spouse's name, the incone (up to the
comunity spouse incone all owance) does not even have to be used
for the recipient's care. One respondent who sells private |ong-
termcare insurance was livid about fellow insurance agents and
attorneys who pronote annuities and living trusts as Medicaid
shelters to replace the need for private insurance policies.

9. Unsal abl e or Undivided Property. |naccessible assets do not

count toward Medicaid eligibility limts. Study respondents
reported nunmerous instances of people who clainmed an asset was
unavai |l abl e because it was unsal able. Exanples include gold

m nes, farm and ranch partnerships, oil and gas | eases, contracts
for deeds, shares in co-operatives, collectibles, assets in

bankruptcy proceedings, etc. Such itens are difficult to

Long-Term Care in Montana:

A Blueprint for Cost-Effective Reform
LTC, Incorporated

Ki rkl and, Washi ngton



Montana's Situation 22

eval uate or sell. Nevertheless, they sonetinmes have very
significant values. A related situation is when a co-owner of a
property or business refuses either to sell his interest or buy
the applicant/recipient's interest. The property is thus

i naccessi ble for purposes of determ ning Medicaid nursing hone
eligibility. One study respondent told about a son who is
"getting rich" running the famly business while his parents are
recei ving nursing hone care on Mdi cai d.

10. Automatic Community Spouse Resource Allowance Increases. |If

the well spouse in the community has |ess income than the m ni mum
nont hl y mai nt enance needs al |l owance (up to $1769 per nonth), the
famly can request an automatic increase in the amount of joint
assets that the community spouse is permtted to retain. The
amount of this increase is limted to the amount of additional
resources sufficient to generate enough interest incone to bring
the community spouse up to the income Iimt. Hearings officers
have no discretion to deny such increases. They have resulted in
excess exenpt resources exceedi ng $200,000 in sone states; a case
i nvol ving $110, 000 occurred recently in Mntana. The trick here
for famlies and their attorneys is to exenpt the nmaxi num anount
of resources by claimng access to the m ni num anount of

interest. For exanple, one can shelter nuch nore wealth with
this technique in a three percent certificate of deposit than in

a six percent annuity.
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11. Divorces. An easy way to qualify quickly for Medicaid
nursing home care is to persuade a judge to inpoverish an il
spouse by giving all the couple's resources to the well spouse.
This practice has not been very common in Montana previously,
because of generous nursing horme eligibility rules and the

avai lability of other, |ess objectionable, planning options.
State eligibility policy staff are afraid, however, that divorces
to qualify for Medicaid my becone nore common agai n because of
provisions in OBRA '93 (see below) which close many eligibility
| oophol es and require recovery of untransferred assets from
reci pients' estates.

12. Evasion of Contribution to Cost of Care. Famly nenbers

soneti mes m sappropriate Social Security, pension, and other
checks or incone which they handl e as protective payees for their
parents on Medicaid. Such funds are supposed to go to the
nursing home to offset its cost of caring for the patient. This
is not alegitimate Medicaid planning technique; it is tantanount
to theft. According to nursing hone owners, the practice is so
common and detrinmental, however, that we nention it here as a
practice that, if stopped, could suppl enment nursing home revenues
wi t hout the necessity of increasing Medicaid rei nbursenents. A
rel ated practice occurs when friends, relatives, neighbors or
hucksters steal or defraud seniors of their assets. National

studies indicate that this practice is much nore common than
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previously thought. Oten, the financially abused el der ends up
in a nursing home on Medicaid by default.
Coordi nati on and Contro

Most of the problens discussed above can be addressed by
changes in state law, regulations, and policies and/or with
federal waivers. Study respondents repeatedly raised another,
rel ated i ssue, however, which may necessitate review and reform
of state managenent practices. Medicaid nursing honme eligibility
rules are not only very generous and fraught with | oopholes, they
are extremely conplex and often unclear. Currently,
decentralized interpretation and enforcenment of these rules |eads
to inefficiency, inconsistency, and unfairness. These are sone
of the observations | heard:

Medi cai d nursing home eligibility rules, especially those
governing incone and resources, are highly conplicated. The Code
of Federal Regulations and state policy nanual s are often vague
and unclear. Every county eligibility worker has to know all the
rules for all kinds of cases even though the conplex |ong-term
care cases are by far the fewest in nunber. One county director
estimated that, because of the conplexity, confusion and tine
pressure, eight of 13 county workers give different advice to
clients on the sanme issues. Anobng the 56 counties, |ocal offices
frequently interpret policies differently. Sonetines, Medicaid

eligibility in Mntana depends nore on who exam nes the
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application or where the applicant applies than on the objective
facts, laws, and regul ations that pertain.

Trusts are a good exanple. The rules are often
m sunder st ood. Federal gui dance concerning Medicaid Qualifying
Trusts (MJT's) has been extrenely confusing. Even "the state
policy manual appears to indicate that revocable trusts can be
used to qualify for Medicaid [which they cannot]," according to a
state Medicaid attorney. By default and out of frustration,
eligibility workers permit eligibility if the applicant cannot
personal ly pull the noney out of a trust. "They take the easy
way out."

O her related problens are that workers do not routinely
check for property ownership or transfers. They do not have tine
to visit the County Assessor's and Recorder's offices |ocally,
much less in the county of |ast residence of new recipients.

Thus, unreported, disqualifying, real property goes undetected
routinely. Wth regard to incone and personal property, workers
report that even when they know there is unreported property in a
case, they lack the time and resources to do the research to
verify it. Data fromthe Incone Eligibility Verification System
(IEVS) cones too late to help

Anot her simlar constellation of issues revolves around
staff perceptions that the systemis hopelessly unfair. It is

hard to get eligibility staff interested in being tough and
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enforcing rules, when they know that the savvy people who hire
attorneys qualify easily for Medicaid whereas poorer people who
rely on eligibility workers are excluded by technical obstacles.
They feel "frustrated and degraded"” by the inequity that they
feel conpelled to perpetuate. They al so express fear and
nervousness about being "financial planners” to their clients.
Fam | ies demand information on how to qualify for Medicaid
nursi ng honme benefits w thout spendi ng down i ncome and assets.
"Can we be sued if we give the wong advice?," the workers
wonder. Further exacerbating the problemis the perception anong
eligibility staff (both field and headquarters) that Medicaid

| egal staff are not tough enough. "The frustrating part for us
is that we try to followthe rules to the letter, but if it goes
to a hearing, the recipients win." (Eligibility worker)

On the other hand, legal staff correctly observe, and eligibility
staff readily acknow edge, that the underlying problemis that

i ncome and resource policies are too conplex and difficult to
interpret to be handled effectively by sparsely trained and over-

worked field staff.

Li ens
One of the strongest tools states have to assure that |arge,

undi vested, sheltered assets (such as real estate) remain in
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recipients' estates for later recovery is the lien. Mntana does
not utilize the federal statutory authority granted in the Tax
Equity and Fiscal Responsibility Act of 1982 to place liens on
the property of living recipients. Wthout the ability to track
assets by this nmeans, Montana | oses an indeterm nate anount of
assets that m ght otherwi se be recovered at the point of sale of
liened property or fromestates. Oher states, such as Mryl and
and Wsconsin, operate highly cost-effective |ien prograns.
Estate Recovery

Mont ana has a very snall, but cost-effective estate recovery
program One-half FTE recovers approxi mately $200, 000 per year
fromapproxinmately 100 estates for a total cost of between
$12, 000 and $15,000 per year. This represents a cost-
effectiveness ratio of roughly $15 to $1, not far fromthe
nati onal average anobng estate recovery prograns of $14.42 to $1.

Mont ana' s approach to estate recovery is very sinple. The
state subscribes to a newspaper clipping service. The clipping
service provides copies statewi de of the notice to creditors
requi red by the uniform probate code whenever an estate is
probated. State staff then conpare this list of probated estates
with a registry of people who have received Medicaid benefits
since 1985. \Wen a match occurs, the state files a claimon the
estate and waits for paynent. Probates in Mntana nust be cl osed

within two years of filing.
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Al t hough Montana's estate recovery programis cost-effective
given the limted resources dedicated to it, the state is |osing
nost of the revenue that could be generated by a fully staffed
operation. For exanple, the state of Oregon recovers
approximately 5.2 percent of its Medicaid nursing home budget
fromthe estates of deceased recipients. |f Mntana achieved at
the sane level, its estate recovery program woul d generate
approximately $4.4 mllion for the 1994 fiscal year with a staff
of five FTE's instead of one-half FTE. Inasnmuch as Oregon's
eligibility rules are stricter than Montana's and therefore
excl ude nore property on the front end, all other things being
equal , Montana should be able to recover even nore from estates
than Oregon. Al other things are not equal, however: O egon
has a strong body of state | aw supporting estate recovery and a
40-year record of effective recovery.

Wiy are Montana's recoveries so far bel ow potential ?
Staffing is one-tenth of the optimal level. Only formal probated
estates in excess of $7500 are captured. Snall estates and bank
accounts, which generate nbst recoveries in the nore successful
recovery prograns, are largely mssed. Mntana |acks a law to
require nursing hones and financial institutions to remt such
smal | accounts to the Medicaid program automatically upon the
death of a recipient. Relying on a clipping service is

i nadequate as a neans to identify recoverable estates, because it
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m sses cases that avoid or evade probate. State | aw does not
require attorneys or personal representatives of Medicaid
recipients to informthe state when a recipient dies. Mntana
does not aggressively seek to reverse illegal asset transfers,
relitigate abusive divorce decrees, partition undivided property,
or invade trusts as Oregon does.

One could continue indefinitely with exanpl es of why Montana
| oses nost of the potential revenue from Medicaid estate
recoveries. The recomendati ons section of this report addresses
the highest priority corrective actions that the state should
take i nmedi ately.

The state is not only |osing revenue, however, by failing to
pursue estate recoveries aggressively and by failing to educate
t he public about the program |f people know that there is a
price to pay for receiving Medicaid nursing home benefits, they
will try to avoid dependency on public assistance by purchasing
private long-termcare insurance, caring for famly nenbers at
home, or paying privately for home and comunity-based care. The
potenti al cost-avoi dance resulting fromfam|lies planning ahead
to avoid Medicaid dwarfs even estate recovery revenues. In ting,
one hopes the need for liens and estate recoveries wll disappear
as nost people pay privately or purchase private |ong-termcare
i nsurance as the preferred financial planning alternatives.

Long- Term Care | nsurance
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If the state of Montana reduces | ong-term care expenditures
by controlling Medicaid estate planning and coll ecting nore
aggressively fromestates, it behooves the state to assure that
citizens have a viable alternative to relying on public
assi stance. Mbst peopl e cannot save enough to cover the
catastrophic costs of long-termnursing home care. Research
shows that home and community-based care, although preferred by
nost seniors, does not replace institutionalization and increases
the overall social cost of long-termcare rather than reducing it
as many believe.® Continuing care retirement communities are too
expensive for nost seniors. The Social Health Miintenance
Organi zati on (SHMO) nodel never devel oped beyond t he experi nent al

phase. Bottomline, the only remaining viable private

"An increasingly |arge nunber of studies, including the results of a national channeling
denonstrati on program have shown that noninstitutional services typically do not substitute for nursing hone
care, but, rather, represent additional services nost often to new popul ations." (Holahan and Cohen, 1986, p.
106)

"Eval uati ons of community care prograns...tend to show not only that expansion of community care has little
effect on nursing home use, but that it raises, rather than lowers, total expenditures.”" (Rivlin and Wener,
1988, p. 190)

"Expandi ng home care services raises total long-termcare costs because nost home care is provided to people
who woul d not otherwi se enter nursing hones." (Rivlin and Wener, 1988, p. 166)

"Expanded home care generally raises, rather than | owers, expenditures because |arge increases in such care
nore than offset small decreases in nursing hone care." (Wener and Hanley, 1991, p. 71)

"Al t hough conmmuni ty-based LTC progranms proved beneficial to both clients and informal caregivers in the LTC
denonstrations, they did not prove budget neutral or cost effective." (Manton, 1991, p. 322.)

"Informal care costs are alnost three times the cost of formal care for persons with Al zheinmer's disease in the
community. Al though these costs represent an inputed value rather than a dollar expenditure, if unpaid
caregivers were not avail able, caregiving services would probably be purchased from paid providers, or else
dement ed persons now cared for in the comunity would be placed in institutions. The changing nature of famly
conposition and the increasing |abor-force participation of women will result in fewer available caregivers for
elderly persons in the future. Therefore, nore of these inputed costs may become actual expenditures." (Rice,
et al., 1993, pps. 172-3)

"A man's home is his castle. But if the man or woman is an elderly Californian who needs assistance with the
activities of daily living, that home may well turn into a trap of indignity, abuse and neglect. The Little
Hoover Commission [in a study of the State's |In-Home Supportive Services Progran] is dismayed to report that
the State's efforts to help this vul nerable population nay instead | eave the frail elderly at the nercy of
untrained, unreliable and even abusive care givers who are largely unnonitored by either the State or the
counties." (Little Hoover Conmmi ssion, 1991)

"Residents in board and care homes are at risk of being harnmed by nedication errors because the staff may not
be properly trained or do not follow state regulations.” (GAO, 1992, p. 2)
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alternative to public financing is |long-termcare insurance.

| interviewed representatives of the Mntana | nsurance
Departnment and the long-term care insurance industry at |ength.
The results were encouragi ng. Montana has adopted the nodel
| ong-term care insurance regul atory statute devel oped by the
Nat i onal Association of Insurance Comm ssioners. Hi gh quality,
private, long-termcare insurance policies that cover honme care,
assisted living, and nursing home care w thout excessively
restrictive benefit triggers or "gatekeepers" are readily
avai l abl e in Montana at prem uns affordable by nany. These
policies are excellent alternatives for people who prefer not to
rely on Medicaid nursing hone benefits.

There are sone serious problens with the |ong-termcare
i nsurance market pl ace in Montana, however. Very few people
purchase these policies. Very few agents sell them If
anything, interest in private insurance is declining. A
representative of the Insurance Comm ssioner's office said that
since Medicaid nursing hone eligibility rules were rel axed by the
Medi care Cat astrophi c Coverage Act of 1988, inquiries about
private long-term care insurance have dropped precipitously.
Negative publicity from Consuner's Union and Fam|lies USA, sone
of which was wong originally and nore of which is outdated
t oday, has al so reduced interest and denmand. Furthernore, there

are inevitably sonme bad apples: carriers that |owball prem uns
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to attract customers and then raise rates to inflate profits;
conpani es that w ggle around vague "insuring clauses" to avoid
payi ng clains; or agents who m srepresent risks and benefits.
According to the insurance regul ators, however, the biggest
problemin Montana is not related to | ong-term care insurance,

but rather involves agents who represent thensel ves as experts on
living trusts which they sell for $1300 to $2200 per client as a
means of avoi ding probate and, erroneously, qualifying for

Medi cai d benefits.

Long-term care insurance agents share the | nsurance
Departnment's frustration with agents who sell annuities and
living trusts as bridges to Medicaid and thereby deflate the
mar ket for legitimate private coverage. Because Medicaid is
giving long-termcare away to people who could have afforded
private insurance, the product is very hard to sell.
Consequently, only 200 agents in Montana are qualified to sel
| ong-term care i nsurance and only about six of these agents sel
the product nore or less full tine. Agents agree that if
Medi cai d gets out of the way by constricting eligibility and/or
recovering fromrecipients' estates, nore people will be disposed
to buy, and therefore, nore people will be willing to sel
private |long-termcare insurance products.

Sonme regul ators and agents di sagree on sone issues such as

(1) whether long-termcare insurance should be required to pay
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benefits even to people who |apse their policies (nonforfeiture)
or (2) whether conpanies should be required to offer inproved
products to current insureds covered by earlier, inferior
products. But these are technical problens which can be resol ved
by reasonabl e people working together in a spirit of nutual
respect .

One issue on which the regulators felt very strongly and the
agents agreed is that the public nmust be advi sed when Medi caid
eligibility rules are tightened and estate recoveries enforced.

O herwi se, the consequences could be very serious for Mntana
citizens. The public needs to know that private |ong-termcare
insurance is available as a financial planning option. The

| nsurance Departnent has an I nsurance Counselling and Assi stance
Program t hat advi ses seniors all around the state about insurance
i ssues. This organization could be the conduit to get the word
out if the risks regarding Medicaid eligibility change and the

need to consider private long-termcare insurance increases.
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OWMNI BUS BUDGET RECONCI LI ATI ON ACT OF 1993

Bef ore the enactnment of President Cinton's first budget
(OBRA ' 93, enacted August 10, 1993), the purview of state
Medi cai d prograns to control Medicaid estate planning was
severely limted. OBRA '93 closes many of the nore egregi ous
| oophol es in previous federal |law and gives states the authority
they need to tighten nursing home eligibility prograns
substantial ly.

The text of the newlaw is readily avail able from sources
i ke the Commerce Clearing House (CCH). Appendix A contains an
unofficial, draft docunent obtained fromthe Health Care
Fi nanci ng Admi nistration which is much easier to read than the
law itself. This docunent includes those portions of the old
statute which are unchanged plus all of the provisions elimnated
by the new statute (crossed out) and all provisions added by the
new statute (shaded).® This allows the reader to conprehend what
was, what went, and what will be, in one easy reading.

In summary, this is what OBRA ' 93 did:

The transfer of assets "l ook-back"” is now 3 years instead of

30 nonths as before; 5 years for trusts. This is an

i mprovenent, but still not sufficient. The average period

of time fromonset to death in Al zheiner's Disease is eight

® Be sure to verify this docunent against an official printed

version of the | aw before acting based on its contents.
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years. Medicaid estate planners will continue to pronote
asset transfers aggressively and with inpunity 36 nonths in
advance.

The maxi mum | ength of the penalty period is no | onger
[imted to 30 nonths. It is unlimted based on the total
amount of assets transferred for less than fair market val ue
di vided by the average nonthly cost of a private nursing
honme in the state.

Mul tiple (or pyram d) divestnent, whereby penalty periods
ran simultaneously for sequential nonthly transfers thereby
reduci ng the total penalty duration considerably, has been
el i m nat ed.

The transfer of assets penalty, which previously applied
only to institutionalized individuals (minly nursing hone
care), now al so applies to non-institutionalized individuals
(honme and comruni ty-based care).

The transfer of assets penalty has been extended to include
transfers of incone (noney received and di sposed of in a
single nmonth) as well as assets.

Assets held in joint tenancy, which could previously be
removed by the non-Medicaid tenant without penalty, wll now
be treated as asset transfers to the extent that they reduce
or elimnate the Medicaid tenant's ownershi p.

OBRA ' 93 contai ns extensive new | anguage constricting the
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use of trusts to qualify for Medicaid nursing honme benefits.
Thi s | anguage i s anbi guous, however, and tine will have to
tell how effective the new controls are.

Simlarly, states will have to determ ne, under guidelines

to be issued by the Health Care Financing Adm nistration,

how they will handle the use of annuities to qualify for
Medicaid. It is likely, however, that controls on annuities
will be much nore restrictive under the new authorities.

The law requires states to design and pronul gate procedures
for waiving the trust rules and the transfer penalty if they
wor k an undue hardshi p.

Exceptions: OBRA '93 does not apply to trusts established
to protect the assets of disabled persons under the age of
65, to "MIler trusts" established to shelter inconme for
people in "income cap" states, or to "pooled trusts" that
are managed by nonprofit organi zations and are established
for the benefit disabled individuals.

The new | aw requires recovery fromrecipients' estates and
enpowers states to define "estate" nore broadly than before
in order to enconpass assets such as life estates, joint
tenancies, etc. that previously evaded recovery.

The new transfer rules apply as of Cctober 1, 1993 to al
transfers nade after August 10, 1993.

It will take tine for the private elder |law attorneys to
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sort out exactly howto interpret (and circument) this new
| egislation. Then, there will be further clarification from
heari ngs, lawsuits, and appeals.
A conference of the National Acadeny of Elder Law Attorneys
(NAELA) is scheduled for St. Louis in Novenber and will be
dedi cated specifically to the interpretation of OBRA '93 (and
| ooki ng for any renaining | oopholes). NAELA will also focus on
conbatting a new interpretation of the common |aw of fraudul ent
conveyances which applies the principle to Medicaid estate
pl anni ng done in contenpl ation of avoiding future possible
creditors (i.e. nursing honmes and/or the Medicaid program). All
Medi cai d state agencies would be wise to send a representative
fromtheir legal staffs to this conference in self-defense.

Appendi x B contains a copy of the program announcenent.
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THE SENI OR FI NANCI AL SECURI TY PROGRAM

The politics of aging is changing in Arerica (and in
Mont ana). Today, we are in the latter stage of "third rail™
politics. To criticize a senior benefit can still bring
i nstant aneous political death--like touching the mddle rail on
the subway. But things are beginning to change. The 1989 repeal
of the Medicare Catastrophic Coverage Act was the watershed that
brought us into the first phase of "greedy geezer" politics. One
can already foresee the tinme when (no matter how i naccurate,
unfair, and over-sinplified the charge) sonme politician will | ose
an election for |avishing one nore benefit on "weal thy" seniors
at the expense of the long-suffering mddle class. The |atest

furor over Generational Accounting® is only an early skirmish in

the on-comng intergenerational war. The only way to avoid the

i nevi table carnage in our public benefits progranms is to bring

" This section is borrowed in principal part froman earlier

report on Wsconsin by the author. It effectively articulates the
goals to be achieved by the recommendations in the foll ow ng
section.

8Laurence J. Kotlikoff, Generational Accounting, The Free
Press, New York, 1992. According to Kotlikoff: ™"...the baby boom
generation has inherited trenendous fiscal liabilities. Yet the
fiscal obligations confronting the boomers' children and
grandchil dren are even larger. Unless generational policy is
adj usted and adj usted soon, future Anericans will pay at |east 21
percent nore, even after adjusting for real income growh, than
t hose who have just been born. This 21 percent figure is based on
an optimstic scenario concerning prospective governnent health
care expenditures. Ten nore years of excessive growh in health
care spending could, by itself, nore than double the extra
paynents required of future Americans.” (P. 218)
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all the interested parties to the bargaining table now and begin
t he di pl omacy and negotiation. W have to give sonething to
everybody wi t hout undercutting anybody.

Who are the main parties to the long-termcare financing
debate and what do they want? Seniors want access and quality in
home or institutional care w thout inpoverishnment or welfare.
Taxpayers, and their stewards in governnment, want limts on
Medi cai d's expl osive growh. Nursing hones and hone care
provi ders want nore private patients at full-pay, non-Medicaid
rates. Long-termcare insurers want a |level playing field
w t hout the conpetition of free public benefits for the upper
m ddl e class. Younger and future generations want to inherit
nore than a huge public debt. Today, these constituencies are
pulling in opposite directions, drawi ng and quartering the
broader public interest. Wat could harness their energies in a
conmon pur pose?

First, we nmust establish in principle a noral high ground on
whi ch everyone can stand with pride and agreenent. This is the
comon phil osophy that | found in Mntana:

We have very limted dollars available for public

assi stance; we nust take care of the truly poor and

di sadvantaged first; the mddle class and well-to-do

shoul d pay privately for long-termcare to the extent

they are able without suffering financial devastation;

prosperous people who rely on Medicaid for long-term

care should rei nburse the taxpayers before giving away

their wealth to heirs; seniors and their heirs who w sh

to avoi d such recovery fromthe estate should plan
ahead and purchase private |ong-term care insurance.
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Next, we nust inagine a program structure that achieves
everyone's goals without violating these principles. Such a
program woul d have to do six things:

(1) Maximze incone and asset protections for single and

marri ed seniors who need | ong-term care.

(2) Elimnate divestiture and estate recovery avoi dance.

(3) Secure property in a beneficiary's possession as a

condition of eligibility for publicly financed care.

(4) Recover publicly financed benefits from estates when

dependents no | onger need the assets.

(5) Encourage the sale of long-termcare insurance as an

alternative to public benefits and estate recovery.

(6) Educate the public on the advantages of avoi di ng

Medi cai d dependency and paying privately for care.

Finally, we nust show how this programdelivers the key
val ues that each constituency wants to achieve. By naxim zing
i ncome and asset protections, the programelimnates catastrophic
spend-down for seniors. By requiring a pay-back fromestates, it
removes the stigma of welfare. By making people pay their own
way (pay ne now or pay nme later), the programcreates an
i ncentive (now nonexistent) for people to purchase private
i nsurance. By enpowering people to pay privately for care with
insurance, it diverts famlies fromdependency on Medicaid. By

sending the hone care and nursing facilities nore full-pay
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private patients, the program enhances the providers' comrercial
viability and reduces their reliance on public financing. By

i nfusing new noney into long-termcare, it enhances the
industry's ability to provide good access to quality care for al
patients, private-pay and Medicaid alike. By nmaking people spend
their owmn noney, i.e. their insurance benefits, on care, the
program encourages a w de conti nuum of cost-effective hone,
communi ty-based, and institutional options. By stinmulating heirs
to plan ahead for their own long-termcare needs and to protect
their parent's estates (i.e. their own inheritances), the program
anel i orates the biggest danger we face as a nation fromthe aging

of the baby boom generati on.
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RECOVIVENDATI ONS

The foll owi ng recormmendati ons are presented in approxi nate
priority order within each section. Any nention of proposed
federal waivers refers to new "section 1115" streanm ined waivers
as announced by USDHHS Secretary Donna Shal al a on August 18, 1993
(see Appendix C). Statutes or regul ations proposed here to be
wai ved coul d be grouped appropriately into one or nore fornmal
wai ver proposals under the conbined title "Mntana Seni or
Fi nanci al Security Waiver Program?”

The objective of these recommendations is to reduce Medicaid
nursing home utilization from62 percent of all bed days to 52
percent over a period of three to five years. This is a
conservatively achi evabl e goal and coul d save the state of
Montana $13.4 million per year or 16 percent of the Medicaid
nursi ng home budget. G ven inmediate, aggressive inplenmentation
of these recommendati ons, savings within the first year of
between $1 and $5 million are practicable froma conbi nati on of
enhanced estate recoveries ($1 to $3 mllion) and cost avoi dance
($1 to $3 million). |If the state does nothing and Medicaid
utilization creeps up to 72 percent?, Mntana will need to spend
an extra $13.4 nmllion per year for nursing hone care not

counting inflation adjustnents. These nunbers were provided by

® Medicaid nursing home utilization is already 82 percent in

the state of M ne.
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t he Medicaid Services Division of the Departnment of Social and
Rehabilitation Services. See Appendi x D.
Most of the follow ng reconmendati ons can be achieved
wi t hout additional state appropriations or FTE s by inproving
managenent coordi nati on and control and through the use of
private contractors hired on contingency. Such contractors
include private attorneys, real estate agencies and title
conpani es as explained in the specific recomendati ons bel ow.
The principal and coordinating contractor, however, would be the
one that collects estate recoveries. It would be in the best
interest of an estate recovery contractor (1) to help the state
revise |aws, regulations and policies to discourage divestiture
in order to maxi m ze assets available for recovery, (2) to assist
the state in drafting, pronoting and passing a strong lien | aw,
and (3) to educate the nedia, the public, the private bar, state
judges, eligibility workers, hearings officers, and others on the
i nportance of strongly enforced anti-divestiture rules and
carefully nonitored i ncome and resource controls.
Recomendat i ons
Caveat : These reconmendati ons do not stand al one. They nust be
read in the context of the entire report. Neither are
t hese reconmendati ons conprehensive. They only suggest
t he magni tude, range, and general direction of the task

at hand.
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aid Nursing Hone Eligibility
As quickly as possible, operationalize, inplenment, and
train field staff on the new OBRA '93 authorities
concerning the extension of the eligibility |ook-back
period, the elimnation of the 30-nonth [imt on the
penalty period, the addition of a "transfer of incone"
penal ty, etc.
Establi sh a "Team Taurus"-style task force of
headquarters and field eligibility and | egal staff to
build on the findings of this study, identify any
addi ti onal | oopholes or unclarities in Mdicaid
eligibility regulations and policies, and recomend
corrective actions.
Verify and track real property and transfers on al
Medi cai d applicants and recipients through county
assessor's and recorder's offices.
1. Utilize field staff to do these verifications
using tinme saved by the recommendati ons bel ow.
2. O contract with title conpanies or the county
of fices thenselves to conduct the verifications on
contingency (i.e., in exchange for a percentage of
t he savings.)
Seek a waiver of federal eligibility rules to permt

full inplenentation of the Senior Financial Security
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Program descri bed in the previous section.

1. Five to seven year | ook-back peri od.
2. Liens as a condition of eligibility.
3. For additional provisions, see Stephen A Mbses,

Medi caid Estate Planning: Analysis of GAO s

Massachusetts Report and Senat e/ House Conference

Language, LTC, Incorporated, Kirkland, Washi ngton,
1993. Also, consult the references in the
Bi bl i ography.

Track the new OBRA '93 trust and annuity rules closely

as they are interpreted by private Medicaid planners

and i npl emented by HCFA; review Mntana | aw,

regul ations, and policy in this new context; and ensure

that the new authorities are reflected as quickly as

possible in state policy.

1. Special efforts should be made to investigate and
control the reportedly w despread sal e of
annuities and "living trusts" for the expressed
pur pose of qualifying people for Medicaid nursing
honme benefits.

Cap burial trusts at the m ninmal cost of a decent

burial and nonitor |larger existing trusts for recovery

of excess funds. Obtain a waiver if necessary.

Drop the tine-consum ng paperwork requirenent that
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"intent to return" be recertified every six nmonths. |If
the state wants to conpel people who are permanently
institutionalized to sell their honmes, request a waiver
to do so.

H. Di scourage excessive "purchase of exenpt assets” to
qualify for Medicaid nursing home eligibility by
advising eligibility workers not to encourage this
practice; by identifying, tracking, and recovering
hi gh-val ue personal property; and by cappi ng personal
property values with a waiver if necessary.

Elimnate the "half-a-loaf" strategy by requiring that
the transfer of assets penalty begin when an applicant
woul d have been eligible if the transfer had not
occurred. This requirenent was in an early draft of
OBRA ' 93 but dropped. It will require a waiver.

J. Take full advantage of the new OBRA '93 authorities to
control w thdrawal of assets fromjoint accounts and to
rein in abuse of "account rebuttals."”

K. Direct hearings officers to use reason when approving
excess "Community Spouse Resource All owances"” to
suppl emrent a well spouse's interest incone. Obtain a
wai ver if necessary.

1. Medicaid Estate Pl anning

A Draft an executive proclamation for Governor Racicot to
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deliver at a press conference declaring that Medicaid
in Montana is for the genui nely needy, that measures
are being taken to di scourage Medicaid estate pl anning,
that restrictions on divestiture of assets are being
ti ghtened, that a nmuch stronger estate recovery program
is on the drawi ng board, and that seniors and heirs
shoul d carefully exam ne private |ong-term care

i nsurance options.

Draft a simlar statenent as a "Sense of the
Legi sl ature Resolution” for introduction in the state
House and Senat e.

Mount a canpaign to educate the nedia, the public,
attorneys, judges, eligibility workers, hearings

of ficers, seniors and their advocates, nursing hones,
home heal t h agenci es, insurance agents and any ot her

| ong-term care interest groups concerning the issues
expl ained in and the public policy changes reconmended
by this report.

| f possible, use the nmeasures announced in these

procl amati ons and educati onal progranms to produce the
savi ngs necessary to preserve Montana's generous
optional Medicaid services and nedi cally needy
eligibility system

Recogni ze that Medicaid estate planning often shades
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into financial abuse of the elderly. Wen appropriate,
Mont ana shoul d petition the court to appoint
conservators in cases of suspected financial abuse.
Oregon uses conservators in this way to:

1. relitigate expropriative divorce decrees,

2 reverse illegal transfers,

3 i nvade trusts,

4. partition undivided property,

5 mai ntai n and sell properties, etc.

This same nethod could be used to stop the theft of
reci pients' incone by "protective payees” which is such
a problemfor nursing homes because it deprives them of
the patient's contribution to cost of care.

By using private attorneys on contingency, these
initiatives can be taken at no cost to the state while
generating considerabl e revenue.

Send at | east one Medicaid | egal expert to the National
Acadeny of Elder Law Attorneys' Institute described in
Appendi x B. This conference will be invaluable to the
state in controlling old and new eligibility | oophol es

and in interpreting OBRA '93.

[11. Coordinati on and Control

A

LTC, Incorporated

To reduce staff tinme, errors, and i nconsi stenci es

drastically and to restore confidence in the systems
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fairness: refer all conplicated |ong-termcare incone
and resource cases to a new, headquarters unit highly
trai ned and specialized to enforce uniform statew de
eligibility verification rules stringently.

1. Field staff should continue to handle all routine
cases and to inplenment all eligibility decisions
reached by the new "expert"” unit.

2. This unit will pay for itself by preventing cases
of "eligibility by default,” reported by many
study respondents, which occur because field
workers lack the tinme or expertise to enforce
conplicated rul es.

Establish a toll free "800" nunber to which al

inquiries statew de concerning ways to shelter incone

and assets to qualify for Medicaid nursing hone
benefits can be referred.

1. This toll free nunber will assure consistent
answers regarding state |law and policy on trusts,
transfers, and other tricks of Medicaid estate
pl anni ng.

2. It will also relieve eligibility workers, County
Directors, and Departnental |egal staff of an
enornous burden they currently bear for providing

financi al planning advice to Medicaid applicants
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and their attorneys.

Prepare, propose and pass a strong Medicaid lien | aw as
aut hori zed by Section 1917(a) of the Social Security
Act. See Appendix A Maryland and W sconsin have
excel I ent nodel s.

e Recovery

Retain a contractor on contingency to design and

i npl enent a state-of-the-art asset control, lien and
estate recovery system (See Appendix E for guidance
on best practices and m stakes to avoid.)

Seek state statutory authority to require nursing hones
and financial institutions to remt small "personal
needs"” and ot her accounts to the Medicaid program
automatically upon the death of a recipient. See
Oregon’' s program for exanpl e.

Require field eligibility staff to notify the Medicaid
estate recovery unit imedi ately upon the death of a
recipient. Authorize the estate recovery unit to
request and obtain tinely inconme and resource data on
deceased recipients fromthe field.

Seek state statutory authority to require attorneys or
personal representatives of Medicaid recipients and

nursing homes to informthe state when a recipient
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dies. This information source supplenents reports from
field staff or clipping services and inpresses the

i mportance of the lien and estate recovery program on
attorneys and personal representatives. See

W sconsin's and Massachusetts' prograns.

Use graphs and charts to nmeasure and di spl ay
recoveries. Encourage conpetition anong coll ectors.

G ve incentive awards to outstandi ng recovery
specialists. After all, they are saving jobs, hel ping
t he poor, and diverting the well-to-do toward preferred
private options.

Prioritize all cases. Wrk the biggest, npbst prom sing
cases first.

Track real estate on the Medicaid conputer system even
when it is exenpt for eligibility purposes. The hone
is 69 percent of the net worth of the nedian elderly
househol d and supplies nost of the recoverable value in
est at es.

Al | ow peopl e who receive lunp suns to pay back past

assi stance or put noney in escrow against future
assi st ance.

Use accounts receivable so recipients or their heirs
can pay back the state over tine. Expand the use of

"open-ended” nortgages as a way to hel p people keep the
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fam ly home by payi ng back Medicaid benefits with
i nterest over extended peri ods.

K. Col | ect personal property as well as real estate and
have a fiduciary maintain and auction the proceeds,
e.g. jewelry, paintings, Persian rugs, cars, etc.

L. Extend recovery to benefits received before age 65 to
t he expanded extent allowed by OBRA ' 93.

M Add spousal recoveries, i.e. recovery fromthe estates
of spouses and ot her exenpt dependents who are
predeceased by Medicaid recipients. Federal |aw
prohi bits recovery fromrecipients' estates while a
spouse renai ns alive.

N. Close the joint tenancy with right of survivorship
| oophol e as authorized by OBRA '93. It allows anyone
with an attorney to avoid estate recovery.

O Cl ose the | oophole that treats |unp suns as incone in
the nonth of receipt thereby exenpting themfromthe
transfer of assets restrictions. (Authorized by OBRA
'93.)

P. Apply proceeds fromreverse annuity nortgages toward
the contribution to cost of care in a nursing hone.

Q Require the ill spouse's share of the "snapshot” split
to go toward cost of care as intended by Congress.

VI. Long-Term Care |nsurance
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Further inpress upon the Insurance Departmnent the

enor nous expense to the state of Montana of Medicaid
nur si ng honme expenditures, the immnent need to curtai
such costs, and the urgency of offering citizens a
viable private insurance alternative.

Wrk with the I nsurance Departnent to resolve

regul atory issues (such as the question of whether or
not to nandate nonforfeiture benefits) in such a way as
to assure access to quality products w thout driving up
prem um costs beyond the average Montanan's ability to
pay.

Coordinate with the Insurance Departnent to enlist the
| nsurance Counsel ling and Assi stance Programto advise
seni ors statew de about Medicaid nursing hone
eligibility changes, liens, estate recoveries and

related private long-termcare insurance issues.

Expl ore ways to enhance the affordability of private

| ong-term care i nsurance by (1) encouraging seniors to
use honme equity conversion (i.e. reverse annuity
nortgages) to help finance prem uns, and (2) advising
adult children to purchase policies for their parents
to protect the heirs' inheritances fromprivate nursing

home costs and/or Medicaid estate recoveri es.

Long- Term Care in Mntana:
A Blueprint for Cost-Effective Reform

ton



Respondent s/ | nt ervi ewees 54

RESPONDENTS/ | NTERVI EVEEES
Larry Akey, |ndependent |Insurance Agents Associ ation of Montana

Susan Bailey, Quality Control Supervisor, Conpliance and Support
Bur eau, Departnment of Social and Rehabilitation Services

Senator Sue Bartlett, Senate District No. 23, Hel ena

Cheryl Berry, Human Service Program O ficer, Departnent of Soci al
and Rehabilitation Services

Doug Bl akely, LTC Orbudsnan, Departnent of Family Services

Pet er Bl ouke, Director, Departnment of Social and Rehabilitation
Servi ces

KimBrown, Eligib

ility Specialist Supervisor, Departnent of
Soci al and Rehabi | i

tation Services, Hel ena

Russ Cater, Chief Legal Oficer, Department of Social and
Rehabi litation Services

John Chappi us, Bureau Chief, Budget and Institutional
Rei mbur senent, Medi cai d, Departnent of Social and Rehabilitation
Servi ces

Sherril G rscuolo, Eligibility Specialist, Butte
Representati ve John Cobb, House District No. 42, Augusta

Bobbi e Conrady, Hearings O ficer, Ofice of Fair Hearings,
Department of Social and Rehabilitation Services

Frank Cote, Deputy Insurance Comm ssioner, Montana |nsurance
Depart nment

Cecilia Cow e, Program O ficer, Medicaid Division, Departnent of
Soci al and Rehabilitation Services

Clyde Dail ey, Senior Specialist, Mntana | nsurance Departnent

Julie Davis, Estates Investigator, TPL Unit, Departnent of Soci al
and Rehabilitation Services

Joyce De Cunzo, Section Chief, Home and Comunity Services
Section, Medicaid, Departnent of Social and Rehabilitation
Servi ces
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Nancy Ell ery, Adm nistrator, Medicaid Services Division,
Department of Social and Rehabilitation Services

Jim Fay, County Director, Departnent of Social and Rehabilitation
Services, Butte

Terry Frisch, TPL Manager, Departnment of Social and
Rehabi litation Services

Patti G esick, County Director, Broadwater Human Servi ces,
Townsend

Greg Gould, Attorney, Departnent of Social and Rehabilitation
Servi ces

Nei | Haight, Director, Mntana Legal Services

M ke Hanshew, Adm nistrator, Devel opnental Disabilities Division,
Department of Social and Rehabilitation Services

Frieda Hi cks, Program Specialist, Conpliance and Support Bureau,
Department of Social and Rehabilitation Services

Barb Hof f man, Attorney, Departnment of Social and Rehabilitation
Servi ces

Bonni e Hol man, County Director, Departnment of Social and
Rehabilitation Services-L& O H. S., Hel ena

Tom Hopgood, representative of the Health | nsurance Association
of America, and private attorney practicing in Hel ena

Conni e Huckins, Governor's O fice of Budget and Program Pl anni ng
Rose Hughes, Executive Director, Mntana Health Care Association

Bruce Hussey, private attorney in M ssoula, and nenber of the
el derly assistance conmmittee of the state bar

Ron Iverson, long-termcare insurance nanager and agent
Karen Jirsa, Eligibility Exam ner Supervisor, Mssoul a
Brian LaMoure, Departnent of Fam |y Services (Aging)

Roger LaVoie, Adm nistrator, Fam |y Assistance Division,
Department of Social and Rehabilitation Services
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Hel en Long, Eligibility Specialist, Toole County, Shel by

Jacki e Love, Accounting Technician, Departnment of Corrections and
Human Servi ces

Vivian Marie, Managi ng Attorney, Mntana Legal Services, Hel ena

Eri ch Merdi nger, Chief of Conpliance and Support Bureau,
Department of Social and Rehabilitation Services

Jon Meredith, Chief, Field Services Bureau, Departnent of Soci al
and Rehabilitation Services

Dan McLean, private elder law attorney in Billings and the state
bar association's trustee liaison to the elderly assistance
conmittee

Robert W d son, Vice President, Mntana Hospital Association
Wlliam"Bill" O son, AARP, State Legislative Conmttee

Hel en Patton, AARP, representing Fred L. Patten, State Director
of AARP

Debbi e Peterson, Financial Investigator, Departnment of
Corrections and Human Servi ces

Governor Marc Raci cot
Charl es Rehbein, Aging Coordinator, Departnent of Famly Services

Penny Robbe, Chief of Program and Policy Bureau, Departnent of
Soci al and Rehabilitation Services

Nor m Rost ocki, Section Chief, Budget Section, Mdicaid,
Department of Social and Rehabilitation Services

Carol Roy, Conpliance Specialist, Mntana | nsurance Depart nment

Darl ene Ruttledge, Billing Unit Manager, Departnent of
Corrections and Human Servi ces

Jim Smth, Region Ei ght Comrunity Action Association

Jan Spiegle-Stinger, Infant and Toddl er Program Coordi nator and
Sel f-Sufficiency Trust Coordinator, Devel opnental Disabilities
Di vision, Departnment of Social and Rehabilitation Services
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Loi s Steinbeck, Fiscal Analyst, Ofice of Legislation

Alvin Sval stad, State Legislative Cormittee for AARP, and Capital
City Task Force

Lyn Van Arsdale, Eligibility Supervisor, Yellowstone Co.,
Billings

Li nda Van Di est, Human Service Program O ficer, Departnent of
Soci al and Rehabilitation Services

Vonni e Vi npany, Financial Investigator Supervisor, Departnent of
Corrections and Human Services

Marla Warford, Eligibility Specialist, H Il Co., Havre
Senator M gnon WAaterman, Senate District No. 22, Hel ena

Kelly WIlianms, Nursing Facility Section Supervisor, Departnent
of Social and Rehabilitation Services
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