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MEDI CAI D ESTATE RECOVERI ES | N MASSACHUSETTS :

How to | ncrease Non-Tax Revenue and Program Fairness

The Probl em

Massachusetts has exceptionally generous Medicaid nursing
home eligibility rules. Although Medicaid is a nmeans-tested,
public assistance program i.e. welfare, mddle class and wel | -
to-do citizens often qualify quickly and easily. Know edgeabl e
applicants or their representatives can circunvent or mnimnmze
statutory asset "spend down" and estate recovery requirenents.
They do this by taking advantage of technicalities in federal and
state |l aw whi ch are anal ogous to tax shelters.

Many | awyers nmarket Medicaid incone and asset shelters
aggressively to people who want to obtain publicly financed
nursi ng home care. Sonme of the |eading national experts in
"Medi cai d pl anning” work in Massachusetts. State eligibility

wor kers report that attorneys call "all day" |ooking for

"l oophol es” and that 30 to 50 per cent of cases from prosperous
towns |i ke Newton, Brookline, Wllesley, Wstin, Dover and

Sher ban invol ve shelters. Books and sem nars advi sing peopl e how
to "hide noney...juggle assets...transfer a hone...get a divorce"
to qualify for public assistance are readily avail abl e throughout
t he state.

Consequently, state and federal tax dollars ear-marked for

t he poor often go to people who could have insured privately or



paid for their own care. Legal techniques to avoid estate
recovery allow non-contributing heirs of Medicaid recipients to
"reap the windfall of Medicaid subsidies” at tax payers' expense.

(I nspector Ceneral, 1988, pps. 47-48) Programunits intended to
conbat abusive shelters and recover fromestates in Massachusetts
are vastly under-staffed conpared to sone ot her states.

In today's fiscal climate, taxing the poor and m ddle class
to provide welfare for the affluent is a difficult position to
mai ntain politically. Soon, Boston's WEBH Frontline show will
direct the spotlight of national television on this issue with
Massachusetts as the principal case in point. |t behooves the
Departnment to formulate a position and initiate corrective action

as soon as possi bl e.

1. Current Status -- Eligibility

| ncone or assets divested or sheltered before or during
Medicaid eligibility constitute a conversion of private costs to
public expenditures. State Medicaid workers report a henorrhage
of resources fromapplicants' and recipients' estates before they
die. Common techni ques include:

- Transfer of incone

- Transfer of assets

- Trusts

-Joint tenancy with right of survivorship

- Purchase of exenpt assets of unlimted val ue (hones,
repairs, antiques and furnishings, autonobiles, rings)



-Unlimted prepaid burial trusts

Concrete exanpl es, based on the previous week's cases, were
brought to our attention by local eligibility staff. Some of the
foll owi ng cases are being challenged by the state. Qhers were
chal  enged and lost. Mbst inconme and asset shelters raise no
| egal or policy questions, however, and are routinely approved.

-An applicant with $83, 000 cash and a hone in Watertown paid
only $15,000 to the nursing home and protected the
remai nder by investing in hone repairs while qualifying
for Medi cai d.

- A couple with $205,000 in assets, bought a condo fromtheir
children for $165, 000 and purchased two burial funds to
qualify the ill spouse for Medicaid nursing hone
benefits.

-An el derly woman hol ds $30,000 in joint stock certificates
with her adult grandchildren. As they refuse to sel
their interest, the asset is inaccessible, and the
woman is eligible for Medicaid.

-A couple transferred their primary residence to their adult
children while retaining a life estate. The ill spouse
qualifies for Medicaid nursing home care on the grounds
that the life estate is unsalable, while the comunity
spouse pays repairs on the honme now owned by the
children as an incone shelter against Medicaid s
mandatory contribution to cost of care.

-An attorney is protecting $62,500 for his client with an
annuity. The client received full value in the form of
annuitized inconme, so transfer of assets restric-tions
do not apply. The incone is insufficient initself to
interfere with Medicaid eligibility.

- $605, 000 held in trust for a spouse in the community is
"unt ouchabl e. "

-$1785 was spent for a dianond sapphire ring to clinch
eligibility.

- "Spousal inpoverishnent” cases routinely spend the ill
spouse's $62, 580 share on exenpt assets despite the
clear intent of Congress to protect only half of a
couple's joint assets from nursing home spend down.



-Termlife insurance benefits of any size pass unencunbered
to beneficiaries. People can purchase a term policy
wi th anyone as beneficiary in order to shelter assets.
-One family spent $40,000 of the applicant's liquid assets
on a red Mercedes Benz two-seater. (Their attorney had
previ ously been an appeal referee for the Mdicaid
program) Normally, this tactic would be acceptabl e,
but the Departnent was able to denonstrate that the
applicant never rode in the car.
-An adult son withdrew all but $1962 froma joint account
with his nother in order to qualify the nother for
Medi caid. He took $40,000 and left her with $38 | ess
than the Medicaid asset limt. Sone of this may be
recovered through litigation in Superior Court at
consi derabl e expense to the state.
Several state practices contribute to the effectiveness of
t hese and many ot her sheltering techniques. Some social service
of fices and sone Medicaid eligibility workers encourage people to
seek out and use shelters to qualify for assistance instead of
pur chasi ng nursing hone care privately. Eligibility staff often
spend hours responding to questions fromattorneys and hel pi ng
them find ways around i ncone and asset restrictions.
Massachusetts does not require person-to-person interviews
with applicants or representatives. This systemof "mail order
wel fare" | eaves anple roomfor m sunderstanding or fraud. Nor is
the veracity of statenments nmade on applications routinely checked
by verifying unreported property or transfers with county
assessors and recorders.
Finally, and very inportantly, the eligibility system has
i nadequate | egal back-up. State attorneys are "very good but

buried." Legal questions bearing on Medicaid nursing hone



eligibility have low priority. At any given tinme, a single
"Medi caid attorney of the day" is on duty. This is the workers
only recourse against the entire corps of privately and publicly
funded el der law attorneys in the Coomonweal th. State attorneys
can prevent or reverse sone of the nore egregious cases if they
see them \Wat comes to their attention now, however, is only
the tip of the iceberg.

Various state staff supplied these quotes: "long-termcare
units are barraged by 'Bove' attorneys...it goes on all day...the

system | eaks all over the place...the laws and policy set us up

for failure...the workers feel intimdated...it gets outra-
geous...it is norally terrible.”
IIl. Current Status -- Estate Recoveries

Relatively little value is left in relatively few probate
estates after the eligibility process runs its course. But a
tiny estate recovery programin Massachusetts does a superlative
j ob of recouping what does remain. These recoveries reinburse
the Medicaid program for benefits paid to recipients who
sheltered assets. O course, divested assets are | ost forever
from recoupnent.

A three-person unit recovers about $6 million per year with
areturn to the state of $51 for every $1 spent on the cost of
recovery. The average of $17,000 recovered per case is extrenely

high. This little unit single-handedly recoups over one-quarter



of a percent of the entire state Medicaid budget. That is the
good news.

Here is the better news. Proportionate to its size, if
Massachusetts recovered fromestates as effectively as the
| eading state in the country, the Commonweal th woul d

-recover $35 million per year or 1.7%of the Medicaid
budget

-wWith a staff of 50 peopl e,

-a recovery ratio of $14 to $1, and

-an average recovery per case of $2, 000.
Look at it this way: if you were running a business with a 51 to
1 profit margin, wouldn't you expand to increase your revenue
six-fold even if your margin dropped to 14 to 1? Mst businesses
are content, after all, with a 5 percent profit, i.e. 1 to 20.
In this anal ogy, state and federal tax payers are Medicaid' s
"stockhol ders” and program adm ni strators owe themthe sane
fiduciary responsibilities as a private conpany's managenent owes

its owners.

| V. Recommendati ons
To optim ze estate recoveries within one year, Massachusetts
shoul d take the follow ng steps:
(1) Use every opportunity available to articulate the noral
hi gh ground of estate recoveries, which is:
We have very limted dollars available for welfare; we

nmust take care of the poor and di sadvant aged
first; the mddle class and well-to-do shoul d



pay privately for nursing hone care or

pur chase insurance; prosperous people who
choose to rely on public assis-tance should
rei nburse the tax payers before giving away
their wealth to heirs.

(2) Study the problemnore thoroughly, but only for a few
weeks. Prioritize corrective actions and inpl enent
those first which have the greatest recovery potential.

(3)Staff up gradually beginning with an additional estate
recovery para-legal and a full-tinme attorney dedi cated
to Medicaid eligibility and estate recovery issues.

G ve the estate recoveries unit an additional position
for every increase of $250,000 in annual collections.

(4)Train all Medicaid eligibility workers to identify
assets, discourage shelters, warn applicants and
reci pi ents about estate recovery, and reconmend private
pay nursing hone care and | ong-term care insurance.

(5)Initiate a public relations canpaign to educate pundits,
politicians, PACs, policy-makers and the public on the
dr awbacks of Medicaid including estate recoveries and
the benefits of private nursing hone care and
i nsur ance.

(6) Prepare and present a strong, conprehensive |egislative
proposal to obtain state statutory authority whenever
necessary for the best practices described in the
Appendi X.

By retaining a contractor on contingency to inplenent this

program Massachusetts could generate | arge non-tax revenues and



di vert prosperous recipients to private care and insurance with

little or no up-front costs.



APPENDI X: BEST PRACTI CES

The follow ng i deas have been culled from successful

Medi cai d estate recovery practices in other states. Sone of them

woul d require statutory or policy changes to inplenent in

Massachusetts.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

Reconsi der your "no conprom se--go for the jugular”™ policy.
Negotiate for what you can realistically expect to get and
then nove on to the next case. Go for vol une.

Use graphs and charts to neasure and di splay recoveri es.
Encourage conpetition anong col |l ectors.

G ve incentive awards to outstandi ng recovery specialists.
After all, they are saving jobs, helping the poor, and
diverting the well-to-do toward preferred private options.

| nprove the A-2 eligibility notification of death form (900
received per nonth) so that it contains useful information.

Prioritize all cases. W rk the biggest, npbst prom sing
cases first.

Track real estate on the Medicaid conputer system even when
it is exenpt for eligibility purposes. The home is 70
percent of the net worth of the nedian elderly household and
suppl i es nost of the recoverable value in estates.

Check assessors and recorders routinely in all cases for
property ownership and transfers. Refer all leads to the
estate recovery unit for investigation and follow up

Require attorneys to supply the inventory of property when
avai l abl e for all probated estates involving welfare.

Cap living trusts for burial funds. Verify that funds
sheltered for burial are either used for burial or refunded
to the state.

Petition courts to appoint conservators in cases of
suspected financial abuse. Conservators can relitigate
expropriative divorce decrees, reverse abusive transfers,

i nvade trusts, divide undivided property, maintain and sel
properties, et cetera. By using private attorneys on
contingency, this can be done at no cost to the state while



(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)
(19)

(20)

(21)

(22)

(23)

generating considerabl e revenue.

Al | ow peopl e who receive lunp suns to pay back past
assi stance or put noney in escrow agai nst future assistance.

Do face-to-face interviews for all nursing hone eligibility
cases with the applicant or representatives. Put an end to
"mai | order welfare" cases that end up costing the program
hundreds of thousands of doll ars.

Tighten up state policy on personal representatives. Watch
out for relatives, neighbors, friends, hospital discharge
pl anners, social workers, or anyone el se who m ght have a
conflict of interest. Financial abuse is "comonpl ace" and
"rife" according to the Inspector General.

Put a limt on the value of a car, honme furnishings, and
ot her exenpt assets if there is no community spouse.

Use accounts receivable so recipients or their heirs can pay
back the state over tinme. Explore "open-ended" nortgages as
a way to hel p people keep the fam |y hone by paying back
Medi cai d benefits over tine.

Col | ect personal property as well as real estate and have a
fiduciary maintain and auction the proceeds, e.g. jewelry,
pai nti ngs, Persian rugs, cars, etc.

Extend recovery to benefits received before age 65 for
institutionalized recipients.

Add spousal recoveri es.

Close the joint tenancy with right of survivorship | oophole.
It allows anyone with an attorney to avoid estate recovery.

Cl ose the | oophole that treats |unp suns as incone in the
nmont h of receipt thereby exenpting themfromthe transfer of
assets restrictions.

Apply proceeds fromreverse annuity nortgages toward the
contribution to cost of care in a nursing hone.

Require the ill spouse's share of the "snapshot” split to go
toward cost of care as intended by Congress.

Est abl i sh mandat ory, automatic paynent of "personal needs”
or "nursing hone" accounts to the state by all financial
institutions at the death of a Medicaid recipient to
elimnate having to file as "voluntary adm nistrator."

10



(23) Use the TEFRA authority to place liens during recipients'
lifetime to encunber property for |ater recovery.
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